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ADDENDA
Errata
Page ii (No. 1), line 15. For "4121" read "412."
Page 116, line 5. For "defendant's brother" read "defendant."
Page 159, note 1. For "Recieved" read "Received."
Page 295, note 24, line 6. Delete "who."
Page 303, note 48, last line. For "col 4" read "col 3."
Page 340, note 17. Add "(1940)" at end of line.
Page 343, note 48. For "273 Cal. App." read "273 Cal. App. 2d."
Page 430, line 13. For "Blain" read "Blaine."
Page 552, line 2. For "in" read "In."
Page 564, line 10. For "unborn" read "born alive."
Page 564, note 56, lines 6 and 7. For "D. Louisel, Abortion, The Process of Medicine and
the Due Process of Law 233, 242 n. (1969)" read "See D. Louisell, Abortion, The
Practice of Medicine and the Due Process of Law, 16 U.C.L.A. L. Rev. 233, 242 nA9
(1969) ."
Subsequent Dispositions of Cases Noted
Page 558, People v. Belous. The Supreme Court denied certiorari at 397 US. 915 (1970).
Page 558, line 10, United States v. Vuitch. The Supreme Court granted certiorari at 38
U.S.L.W. 3419 (US. April 28, 1970) (No. 42).

OUTER SPACE: THE "TERRITORIAL" LIMITS
OF NATIONS
HOWARD J. TAUBENFELD*
I. INTRODUCTION
IV TTH man having finally set foot on the moon, it seems appropriate
to review briefly the present state of international law with regard
to limiting national claims in and to outer space and the celestial bodies.
In some respects, man's legal ingenuity seems almost to have kept pace
with his technological inventiveness; yet in no sense have all the major
problems been faced forthrightly. We deal here primarily with one of
those problems, the outward extension of the "territorial" limit of
nations.'
In international law the notion of territory is of key concern, for within
its national territory each state is supreme. Therefore, subject to certain
special rules (e.g., concerning diplomats and responsibilities under certain
international norms and expressly accepted treaties, including the United
Nations Charter), each nation has complete control over persons, things,
and events within its territory.' While some scholars suggested a free
and open regime for all airspace at the beginning of the air age,' the
* Professor of Law and Director, Institute of Aerospace Law, Southern Methodist
University.
1. There has been a great deal written on the general problems of international law and
space activities. Indeed, this article draws heavily on a study conducted by the author and
S. Houston Lay under the auspices of the American Bar Foundation. This study will be
published shortly by the University of Chicago Press as the Law Relating to Activities of
Man in Space. See also, e.g., C. Christol, The International Law of Outer Space (1966); J.
Cooper, Explorations in Aerospace Law (I. Viasic ed. 1968); A. Haley, Space Law and
Government (1963); C. Jenks, Space Law (1965); P. Jessup & H. Taubenfeld, Controls for
Outer Space and the Antarctic Analogy (1959); F. Kovalev & I. Cheprov, Toward Cosmic
Law (Na Puti k Kosmiches Komu Pravu) (1962); Space: Its Impact on Man and Society
(L. Levy ed. 1965); L. Lipson & N. Katzenbach, Report to the National Aeronautics and
Space Administration on the Law of Outer Space (1961); M. McDougal, H. Lasswell & I.
Viasic, Law and Public Order in Space (1963); H. Taubenfeld, Space and Society (1964);
McMahon, Legal Aspects of Outer Space, 38 Brit. Y.B. Int'l L. 339 (1962) ; Note, National
Sovereignty of Outer Space, 74 Harv. L. Rev. 1154 (1961).
2. I do not propose to deal with the extent of these rights or the limitations thereon. I
am concerned with the extent of the territory. On territory generally, see W. Bishop,
International Law 343-45 (2d ed. 1962), and sources cited; 2 M. Whiteman, Digest of
International Law 1028-1330 (1963).
3. See, e.g., Fauchille, Le Domaine Afien et le Rfgime Juridique des Adrostats, 8
Revue G nrale de Droit International Public 414 (1901). Fauchille recognized state
sovereignty for security purposes up to 330 meters, however. See also C. Shawcross, K.
Beaumont, & P. Browne, Air Law 3-9 (2d ed. 1951); Kislov & Krylov, State Sovereignty
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proof of the military utility of aircraft in the First World War, combined
with the demands of economic nationalism, promptly led to universal
agreement that each state had absolute sovereignty in the airspace above
its territory.4 This "complete and exclusive sovereignty over the airspace
above" national territory and the right of the subjacent state to exclude
foreign aircraft from this area and to impose its jurisdiction over persons,
things, and acts in "national" airspace was expressly recognized in the
Convention Relating to the Regulation of Aerial Navigation (Paris,
1919) and its amending Protocols.5 Limited rights of innocent passage
for planes of contracting states, however, were granted by the convention,
but in practice many states insisted on prior consent to entry. Although
the United States and the Soviet Union were not parties to this conven-
tion, some thirty states had ratified it by 1939. In addition, the Ibero-
American Convention of 1926 and the Pan American Convention of 1928,
to which the United States was a party, recognized an exclusive national
sovereignty in airspace. Significantly, national legislation in every coun-
try which has considered the problem reflects the same claim.' State
practice was in the past, and is presently, therefore, in conformity with
the principle of national sovereignty in airspace. This principle was ex-
pressly confirmed in the broadly accepted 1944 Convention on Civil Avia-
tion, signed at Chicago. Article 1 of the Convention stated that "[t]he
Contracting States recognize that every State has complete and exclusive
in Airspace, 3 Int'l Aff., Mar., 1956, at 35-44. For an early comment on Fauchille's work, see
Korovine, La Conqu~te de la Stratosphere et le Droit International Public, 41 Rev. G6n'l do
Droit Int'l Public 675, 682 (1934). For Grotius' view that airspace was in principle free, see
Grotius, De Jure Belli ac Pacis Libri Tres, in 2 The Classics of International Law 190 (1925).
4. During World War I, some neutral states insisted on the right to use such force as
was necessary to keep foreign aircraft out of their airspace. See, e.g., Swiss Declaration of
Neutrality by the Federal Council, Aug. 4, 1914, in International Law Topics 70 (Naval
War College 1916). This was also true in World War II. In 1940, Germany advanced the
claim that its aircraft could overfly neutral territory if flown above a three mile limit.
This was rejected by The Netherlands and Belgium. See Kuhn, Aerial Flights Above a
Three-Mile or Other Vertical Limit by Belligerents Over Neutral Territory, 34 Am. J.
Int'l L. 104 (1940). See generally J. Spaight, Aircraft in Peace and the Law 203-15 (1919).
On the unanimity on these issues, see L. Lipson & N. Katzenbach, supra note 1, at 8, and
sources cited.
5. 11 L.N.T.S. 173 (1922).
6. See, e.g., Air Commerce Act of 1926, ch. 344, § 1, 44 Stat. 568; Civil Aeronautics
Act of 1938, ch. 601, § 1, 52 Stat. 973, 977; 1962 Vozdushnyi Kodeks Soiuza S.S.S.R. (The
Air Code of the U.S.S.R.) c. 1, § 1 (1966) ("The Union of the Soviet Socialist Republics
exercises full and exclusive sovereignty over the airspace of the U.S.S.R."). See also Air
Navigation Act of 1920, 10 & 11 Geo. 5, c. 80, at 540 ("[F]ull and absolute sovereignty
and rightful jurisdiction . .. over the air superincumbent on all parts of His Majesty's
dominions . . . . "); Aerial Navigation Act of 1911, 1 & 2 Geo. 5, c. 4, § 1; Kislov and
Krylov, supra note 3, at 35-44.
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sovereignty over the airspace above its territory."' Although a right of
innocent passage remains in Article 5, it is limited to nonscheduled civil
aircraft which can fly over a nation and make non-traffic stops without
prior permission.
Interestingly, the Chicago Convention does not, either in its body or
Annexes, define "airspace" or "air", nor does the convention regulate
any vehicles other than civil aircraft. Annexes to the convention have
defined "aircraft", for purposes of the Annexes only, in language derived
from the Paris Convention of 1919. Under the Annexes an "aircraft" is
"any machine which can derive support in the atmosphere from the
reactions of the air."8 This definition does not appear literally to be
applicable to satellites or to most other spacecraft. National legislation
is, in general, also devoid of useful definitions of these terms although
the United States Federal Aviation Act of 19581 defines "aircraft" as
"[a]ny contrivance now known or hereafter invented, used, or designed
for navigation of or flight in the air." As we shall see, and, as indicated
in the Act's legislative history, this definition has been interpreted to
cover all flights in airspace.
II. THE OuTwARD EXTENT OF THE NATIONAL TERRITORY
Since all states thus claim and, to the extent they can do so, exercise
sovereignty in superjacent airspace, and since airspace remains legally
undefined for most purposes with no generally accepted limit to its ex-
tent, we come directly to a multifaceted dilemma. While the term "air-
space" or "atmospheric space" is found in most treaties, it is only in the
last decade that man has been able to send objects and humans beyond
what all could readily agree is "airspace." We will look shortly to the
regime for "outer space," wherever that begins. Where does "airspace"
end? Is this a critical question for present decision?
In recent years, there have been a number of attempts to define air-
space, first, to determine more precisely the applicability of existing
7. Convention on International Civil Aviation, Dc. 7, 1944, 61 Stat. 1180, T.I.A.S.
No. 1591, 15 U.N.T.S. 295. For parties, this convention replaces the Paris and Havana
conventions. As of Jan. 1, 1966, 109 nations had become members. "China" is a party but is
represented, at present, by the Nationalist government. The Soviet Union is not a party.
Article I of the Paris Convention, 11 L.N.T.S. 173 (1922), was quite similar: "[tihe High
Contracting Parties recognize that every Power has complete and exclusive sovereignty over
the air space [espace atmosph6rique, spazio atmosfericol above its territory.
"For the purpose of the present Convention the territory of a State sball be understood as
including the national territory, both that of the mother country and of the colonies, and of
the territorial waters adjacent thereto." 11 L.N.T.S. 173, 190 (1922).
8. Convention on International Civil Aviation, Dec. 7, 1944, annexes 6-8, 61 Stat. 1180,
T.IA.S. No. 1591, 15 UN.T.S. 295.
9. Federal Aviation Program, 49 U.S.C. § 1301(5) (1964).
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treaties and legislation, second, to place limits on the outward extent of
national territory and, hence, sovereignty, and third, to begin to lay the
basis for a regime for those activities which are primarily or wholly
"(outer space" activities.
Several arguments in favor of limiting national sovereignty to a low
ceiling have been made. ° These arguments consider the increased diffi-
culty for states to exercise effective control over a huge area, the freeing
of near-in space for useful scientific and peaceful national pursuits re-
gardless of whether they are purely "outer space" ventures or employ
hybrid vehicles,"1 and the penalties a high ceiling imposes on small states
whose geographical position makes it impossible to launch or retrieve a
space vehicle from the national homeland without violating the "terri-
tory" of an adjacent state. These small states are placed thereby in an
unequal position with respect to individual national access to the re-
sources of outer space.
In the last decade and a half, many scholars have suggested various
criteria for establishing a fixed limit to the outer boundary of national
airspace,'12 but the states themselves have repeatedly declined to draw
such a line. Writers have proposed a limit based on the maximum height
to which operational aircraft can ascend, or to the "geophysical limits of
the atmosphere,"'" or the scientific limits of aerodynamic lift.'4
10. See, e.g., McMahon, supra note 1, at 355-57, and sources cited.
11. It has been suggested that a "way of necessity" or a "right of transit" might be
created. See, e.g., Goedhuis, General Questions on the Lfgal Regime of Space, in Report of
the Fiftieth Conference of International Law Association 72 (1962). Experience with the
position of landlocked countries is not encouraging on this score, although the possibility
of effectively blocking the use of space and upper airspace, as compared to overland routes,
near-in airspace, and waterways, suggests that such a right of transit might well be easier
to assert effectively given foreseeable technology. See, e.g., Question of Free Access to the
Sea of Land-locked Countries, 7 U.N. Conference on the Law of the Sea, 5th Comm., U.N.
Doc. A/C. 13/43 (1958).
12. See also Johnson, Freedom and Control in Outer Space, in Proceedings of the
Conference on Space Science and Space Law 138, 141-42 (M. Schwartz ed. 1964).
13. Of course, various scientific definitions will disagree since each looks to different
characteristics. See W. Ley, Rockets, Missiles and Space Travel 362 (rev. ed. 1958).
14. One special problem of the use of the concept of aerodynamic lift and "aircraft",
whether considered under the terms of the civil air law conventions or not, is that, due
to technological change, it no longer has an operationally clear justification. "Hybrid" craft,
like the United States' X-15, possess the characteristics of both aircraft and spacecraft. The
X-15 has already flown at heights over 65 miles above the earth. Several of its pilots have
won American astronaut wings by piloting it at or above an altitude of fifty miles, the
altitude established by military regulation as the basis for qualifying a pilot for such an
award. Its performance, therefore, does not fit within the proposed definition and limitations.
On some of the legal issues, see The David Davies Memorial Institute of International
Studies, Draft Code of Rules on the Exploration and Uses of Outer Space (1962); A. Haley,
Survey of Legal Opinion on Extraterrestrial Jurisdiction, Legis. Ref. Serv., Lib. Cong.,
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Other suggestions for fixing a "natural," "scientific" or "logical"
boundary have called for combinations of physical factors including
velocity, gravitation, centrifugal force, and the like. One of the more
vigorously asserted proposals is that espoused by Haley15 and others"0
and called generally the Von Karman line. It:
[ajccepts the basic concept of aerodynamic lift but argues that such lift need not be
the only "support" and that present law could be interpreted as extending sovereignty
up to the point where any aerodynamic lift is available. For an object traveling at
25,000 feet per second, that line is said to be about 275,000 feet from the earth's
surface. While this line is thought to have more stability than [other] proposal[s]
... it would also vary with atmospheric conditions and with design changes and other
factors affecting the flight of objects.' 7
Others have suggested about the same height for similar or related
reasons.
1 8
One other suggestion deserves mention. It appears to have been first
advanced in recent times by Hans Kelsen. He suggests that claims to
sovereignty should reach as far out as a state can exercise effective con-
trol. 9 There might be several boundaries, therefore, since some states
are more technologically advanced than others. The diversity question
could be eliminated by placing the line at the maximum height at which
any state could exercise control.2 0 This same problem was extensively
debated at the time of the U-2 incident. 21 The instability of any such
boundary or set of boundaries, however, has been often noted and the
proposal is rarely heard today.2 2 Another criticism of this type of bound-
ary was explained in the following terms:
Legal Problems of Space Exploration: a Symposium, S. Doc. No. 26, 87th Cong., Ist Sess.
719 (1961) [hereinafter cited as Symposium]. On the X-15, see, e.g., FRC Release No. 2-66
(Feb. 7, 1966).
15. See A. Haley, supra note 1, at 75-107.
16. See, e.g., Belafinde, Comm. on the Peaceful Uses of Outer Space, Report, 16 U.N.
GAOR 42 (1961).
17. L. Lipson & N. Katzenbach, supra note 1, at 12-13 (footnotes omitted).
18. See, e.g., Roberts, Outer Space and National Sovereignty, 12 Air U. Q. Rev. 53,
59 (1960); Schofield, Control of Outer Space, 10 Air U. Q. Rev. 93 (1958). See also
Wright, Legal Aspects of the U-2 Incident, 54 Am. J. Int'l L. 836, 847 (1960). Moreover,
the International Astronautical Federation now dassiflies all flight above 62 miles (100 kin)
as "space flight." See Symposium, supra note 14, at 724.
19. H. Kelsen, General Theory of Law and State 217-18 (1961). On this approach
generally, see M. McDougal, H. Lasswell, & I. Vlasic, supra note 1, at 338-46. McDougal
and his associates are especially critical of Kelsen.
20. See, e.g., Cooper, High Altitude Flight and National Sovereignty, 4 Int'l L.Q. 411
(1951).
21. See M. Mcflougal, H. Lasswell, & I. Vlasic, supra note 1, at 430, and sources cited.
22. Limits based on technology, whether it is the technology of flight characteristics or
of the ability of a ground state to interdict the flight, have the great defects of instability
1969]
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[T]he imposition of a ceiling . . . keyed to control capacity would, in attempting to
prohibit a nation from retaliating against air flight directly above its territory, be
unresponsive to national security needs. . . . [It] would exacerbate international
tensions, since effective control could only be convincingly manifested by the de-
struction of an intruder.23
Some writers have also suggested the use of more than one line, i.e., a
division into zones. For example, there might be a fairly low area of
complete national control, an intermediate zone free for nonmilitary
transit or other internationally agreed use, and "outer space," free for
the peaceful use of all.24 Despite the possible lure of these proposals as
analogous to known patterns on the seas, they have thus far attracted
little national support.
As noted above, whatever the lure or appropriateness of a fixed bound-
ary, the states, acting unilaterally and at the United Nations, have, with
few exceptions, uniformly rejected the idea of a line limit to airspace.
As we shall see, they have formally rejected the notion of national claims
to outer space and to celestial bodies as well, but they have refused to
.set a single limit to airspace or, indeed, to define outer space. They have
indicated that if a line should ever be accepted by international consensus
it will be based on mutual political accommodations rather than on the
'"scientific" merits of the proposal.25 Drawing any line seems to be un-
palatable to the nations of the world for the following reasons:
and uncertainty. New materials, new techniques, new military developments might alter
the line significantly, eliminating the alleged certainty which proponents offer as the
basic utility of having a known, "scientifically" sound line. See Haley, The Law of Space
and Outer Space, 33 S. Cal. L. Rev. 370, 373-74 (1960).
23. Note, National Sovereignty of Outer Space, 74 Harv. L. Rev. 1154, 1165 (1961).
24. See, e.g., Speech by Dr. Vladimir Kopal, Third Space Law Colloquium, XIth
Congress of the International Astronomical Federation, Aug. 16, 1960; Cooper, Contiguous
Zones in Aerospace-Preventive and Protective Jurisdiction, 7 A.F. JAG L. Rev., Sept.-Oct.,
1965, at 15; Hyman, Sovereignty Over Space, in lth International Astronautical Congress,
Proceedings of the Third Colloquium on the Law of Outer Space 33 (A. Haley & K. Griinfors
eds. 1961); Knauth, 1959 Proceedings ABA Section of International and Comparative Law
232 (1960) ; V. Kopal, Sovereignty of States and the Legal Status of Outer Space, Symposium,
supra note 14, at 1118, 1122; Schofield, supra note 18, at 104; Seara-Vasquez, The Func-
tional Regulation of the Extra-Atmospheric Space, in 11th International Astronautical Con-
gress, Proceedings of the Second Colloquium on the Law of Outer Space 139 (A. Haley
& W. Heinrich eds. 1959).
25. See, e.g., Meyer, Report of the Fiftieth Conference of the International Law Asso-
ciation, at 40 (1962).
The situation is not unique to outer space developments. As Justice Frankfurter stated
in a totally different context: "In law, as in life, lines have to be drawn. But the fact
that a line has to be drawn somewhere does not justify its being drawn anywhere. The
line must follow some direction of policy, whether rooted in logic or experience. Lines
should not be drawn simply for the sake of drawing lines." Pearce v. Commissioner, 315
U.S. 543, 558 (1942) (Frankfurter, J. dissenting).
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(1) That the absence of explicit agreement has not yet led to international ten-
sions and does not appear likely to do so. (2) That an attempt to reach explicit agree-
ment on establishment of an altitude boundary would invite many states to make
claims to sovereignty which, in analogous cases such as the high seas, have led to
immoderate demands. Pandora's box might be harder to close than open. (3) That
any boundary set might have to be set too high. An altitude beyond that which seems
to be the maximum being established by custom ...would seriously hamper some
space activity.... The possibility of getting anything less through agreement would
seem to be negligible, primarily because fear of the unknown would lead states to
claim as much as they could. On the other hand, future activities at lower altitudes
may be acceptable if there is no explicit agreement on the extent of airspace. (4)
That an agreed altitude once achieved will be next to impossible to reduce. States
will not gladly give up sovereignty over territory. (5) That an agreement reached
later is likely to fix on a lower altitude than an agreement reached sooner, and that
the lower figure would be in the general interest. (6) That an arbitrary line, even if
low enough to permit more space activity, might encourage rather than avert disputes
because it might provoke technical complaints about violations which at high alti-
tudes would be difficult to verify.
26
Drawing (or accepting) a line or lines as the boundary for airspace
(or outer space) also has been termed "arbitrary, artificial, vulnerable
to fluctuation with new scientific data, difficult to formulate in practice,
difficult to enforce and ... not even [able to] serve as an effective guar-
antee of a State's security."27 Moreover, after a decade of practice, offi-
cials still consider it premature.2 8 They feel it unnecessary and even
dangerous to enter into an agreement determining a boundary or set of
rules for they believe they lack the requisite scientific knowledge. They
argue that it is not possible to foresee all the effects of any overall divi-
sion and such premature action might jeopardize national security as
26. L. Lipson & N. Katzenbach, supra note 1, at 17.
27. McMahon, supra note 1, at 356 n.1.
28. See, e.g., Report of the Legal Comm. of the U.N. Ad Hoc Comm. on the Peaceful
Uses of Outer Space, U.N. Doc. A/AC. 98/2 passim (1959); Report of the Ad Hoc Comm.
on the Peaceful Uses of Outer Space, 14 U.N. GAOR, Annexes, Agenda Item No. 25, at 25,
U.N. Doc. A/4141 (1959). See also, e.g., Legal Subcomm. on Outer Space, U.N. Doc. A/AC.
105/C. 2/SR. 4, at 4 (1962); Zhukov, Problems of Space Law at the Present Stage, Pre-
sented to the 5th Colloquium, IISL 1,11 (1962).
In 1961, Ambassador Stevenson observed: "The members of the [First] (Clommittee [of
the General Assembly] will note that we have not attempted to define where outer space
begins. In our judgment it is premature to do this now. The attempt to draw a boundary
between airspace and outer space must aw-ait further experience and a consensus among
nations.
"Fortunately the value of the principles of freedom of space and celestial bodies does
not depend on the drawing of a boundary line. If I may cite the analogy of the high seas,
we have been able to confirm the principle of freedom of the seas even in the absence of
complete agreement as to where the seas begin." Statement of Adlai Stevenson before the
First Comm. of the General Assembly, Dec. 4, 1961, in 46 Dep't State Bull. 180, 181 (1962),
and in U.N. Doc. A/C. 1/PV. 1210, at 2, 7 (1961).
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well as future international accommodation and cooperation.2" Soviet
spokesmen also have argued against creating a fixed boundary and for
establishing rules by function rather than by location. Their arguments
are primarily based on the physical problems of devising any useful single
fixed standard and, most importantly, on national security interests.
80
Yet an unlimited extension of sovereignty would not in itself guarantee
security, as has been generally recognized by Soviet writers and spokes-
men. Even without sovereignty in or over an area, states may, as history
shows, and as we will note, resist an attack on the ground of the inherent
right of self-defense, limited only in part by Article 51 of the United
Nations Charter, which speaks in terms of defense against an "armed"
attack.
III. REPRISE: AN OUTER LIMIT To AIRSPACE
It appears unlikely, therefore, that the nations will formally define
and delimit what is outer space in the near future. The above arguments
nevertheless do not fully meet the objections of the late John Cobb
Cooper and others who urge that in any event, airspace, at least for
purposes of existing air law treaties, arrangements, and regulations,
should be formally defined.8 A definition for limited and stated purposes
would leave outer space as free of regulation as the nations seem at pres-
ent to desire and at the same time clarify certain present problems of
jurisdiction, such as the limits of authority of the International Civil
Aviation Organization. While proponents of drawing a line for all pur-
poses clearly have failed to convince the states of the wisdom of their
contentions, the issue of defining airspace alone for the specific purposes
remains. Defining airspace can in fact be separated from the question of
29. See, e.g., Becker, U.S. Foreign Policy and the Development of Law for Outer Space,
JAG J. (Navy), Feb., 1959, at 4; Ward, Projecting the Law of the Sea into the Law of
Space, JAG J. (Navy), Feb., 1959, at 10. See generally McDougal & Lipson, Perspectives
For a Law of Outer Space, 52 Am. J. Int'l L. 407 (1958), and sources cited.
30. See, e.g., Conquest of Outer Space and Some Problems of International Relations,
Symposium, supra note 14, at 1072, 1082 (remarks of G. Zhukov). See also L. Lipson &
N. Katzenbach, supra note 1, at 13. Also on the problem of security as a consideration in
extending or limiting sovereignty, see G. Osnitskaya, The Conquest of Space and Interna-
tional Law (1962); Gabrovski, The Cosmos, Peace, and Sovereignty, 32 Soy. Go. I Pravo 84
(1962) ; Galina, On the Question of Interplanetary Law, 28 Soy. Go. i Pravo (1958) (Rand
Corp. transl. T-98 1958); Kovalev & Cheprov, Artificial Satellites and International Law,
1 Soy. Y.B. Int'l L. 14-15 (1958); Osnitskaya, International Law Problems of the Conquest
of Space, 2 Soy. Y.B. Int'l L. 65 (1960).
31. See, e.g., Cooper, The Boundary Between Territorial Airspace and International
Outer Space, in Int'l Symposium on Space Law (Fed. B. Ass'n 1964); Cooper, supra note
24. See also for "pro-boundary" statements, Int'l L. Ass'n, Report of the 51st Meeting, at
,639-42 (Cheng), and 679-82 (Cooper) (1964). Contra, id. at 63 (McDougal), 700 (Zhukov).
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a general boundary, although perhaps at present even this discussion
would inevitably raise questions of the creation of a safe, dependable,
enforceable, and enforced regime of fair behavior beyond the line.
IV. TERRITORIAL SOVEREIGNTY AND OUTER SPACE
While no formal boundary or boundaries between airspace and outer
space now exist, there is presently general agreement that satellites
orbited to date have not violated the sovereign territorial rights of
any state. By common consent such satellites are in outer space, which
by internationally agreed standard is free for the peaceful use of all.
Satellites have now in fact orbited successfully with apogees in perhaps
the 70 to 80 mile altitude range. Thus, the lowest limit at which an un-
powered artificial satellite's flight can be sustained-something between
70 and 100 miles above the earth-might be taken as the lower limit to
the regime for outer space.12 A satellite's orbital pattern is also based on
technological factors and may be subject to change as space vehicle de-
sign changes and as space functions, capacities, and potential defense
activities change, but it is already a part of state practice, however in-
formal and temporal. Yet this line in no way sets a boundary to the con-
cept of airspace. The limit to the airspace regime of state sovereignty
remains undetermined, although it must be no higher than the current
orbital altitude at any time.
V. T= NATION IN OUTER SPACE
Although the inner limits of outer space formally remain undefined,
solemn statements of the nations, along with unanimously adopted reso-
lutions of the United Nations General Assembly, and several major
treaties have placed major limitations on sovereign and "territorial"
claims to outer space and the celestial bodies. These will be discussed
hereafter where appropriate. Consequently, the emergent decentralized
regime is one of self-denial and is self-policed. The nations have firmly
resisted creating any comprehensive, overall regime which would include
the placing of authority and control for outer space activities in any in-
ternational organization.' It may not stand up if the world's self-defend-
32. See, e.g., David Davies, supra note 14, at 7; Katzenbach, The Law in Outer Space,
in Space: Its Impact on Man and Society 69, 74 (L. Levy ed. 1965); Leopold & Scafuri,
Orbital Space Flight Under International Law, 19 Fed. BJ. 227-41 (19S9).
33. For comments of national spokesmen opposing an internationalized regime as
unnecessary, unwise or at least premature, see, eg., U.S.-U.N. Press Release No. 3179, at 2
(May 7, 1959). See also L. Lipson & N. Katzenbach, supra note 1, at 28; Lodge, The
Peaceful Uses of Outer Space, 40 Dep't State Bull. 883, 885-86 (1959); Report of the
U.N. Ad Hoc Comm. on the Law of Outer Space, U.N. Doc. A/4141 (1959). For the
Soviet view, see U.N. Doc. A/AC. 105/C. 2/SR. 7, at 4 (1962); Comm. on the Peaceful
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ing states change their views regarding the value to them of special areas
of outer space. Yet, to date, the scope of agreement is impressive.
Since there has been a spate of writing about these matters, it seems
necessary only to note rather briefly the extent of self-imposed restraint
on state claims beyond the airspace. First, no state may make a claim
to sovereignty over any part of outer space or the celestial bodies by
force of any act of any sort. This view not only has been uniformly ex-
pressed by the leaders of all the space powers,34 but also is embodied in the
major United Nations' resolution on outer space of 1963,8r and is the
basis of Article 2 of the Outer Space Treaty of 19676 which is now in
Uses of Outer Space, Legal Subcomm., Summary Records, U.N. Doc. A/AC. 105/C. 2/SR.
passim (1962). For some suggestions for a space agency to control all or part of man's
activities in outer space, under the U.N. or otherwise, or at least to resolve disputes between
states over outer space activities, see, e.g., G. Clark & L. Sohn, World Peace Through World
Law (2d and 3d eds., 1960, 1966); P. Jessup & H. Taubenfeld, Controls for Outer Space
ch. 9 (1959). For adverse comment by Soviet writers, see, e.g., Osnitskaya, International
Law Problems of the Conquest of Space, 2 Soy. Y.B. Int'l L. 65 (1960); Zhukov, The
Moon, Politics and Law, 12 Int'l Aff., Sept., 1966, at 32, 37.
34. See, e.g., 2 N. Khrushchov, World Without Arms World Without Wars 110 (1959);
Korovin, Peaceful Co-operation in Space, 8 Int'l Aff., Mar., 1962, at 61, 63. The United
States has indicated at the U.N., for example, that "[wje have rejected the concept of
national sovereignty in outer space. No moon, no planet, shall ever fly a single nation's
flag." U.N. Doc. A/AC. 105/PV. 2, at 13-15 (1962).
35. GA. Res. 1721, 16 U.N. GAOR Supp. 17, at 6, U.N. Doc. A/5100 (1962), unani-
mously adopted, bracketed outer space and the celestial bodies as "free for exploration
and use by all States . . . and . . . not subject to national appropriation." G.A. Res. 1962,
18 U.N. GAOR Supp. 15, at 15, U.N. Doc. A/5515 (1964), also unanimously adopted,
urged that:
2. Outer space and celestial bodies are free for exploration and use by all States on a
basis of equality and in accordance with international law.
3. Outer space and celestial bodies are not subject to national appropriation by claim of
sovereignty, by means of use or occupation, or by any other means.
On these resolutions as customary law, see Cheng, United Nations Resolutions on Outer
Space: "Instant" International Customary Law?, 5 Indian J. Int'l L. 23, 35 (1965). See
also, e.g., Cooper, Who Will Own the Moon? The Year For An Answer, 32 J. Air L.
& Com. 155 (1966); McMahon, Legal Aspects of Outer Space, 38 Brit. Y.B. Int'l L. 339,
354-55 (1962); Note, National Sovereignty of Outer Space, 74 Harv. L. Rev. 1154, 1167
(1961).
The United States has taken the position that the principles contained in the resolutions
constitute present law. See, e.g., statement of Secretary of State Rusk, State Press Release
No. 490, at 8-10 (Aug. 6, 1962); Rusk, Foreign Policy Aspects of Space Communications,
47 Dep't State Bull. 315, 318 (1962). See also U.N. Doc. A/AC. 105/PV. 2, at 13-15 (1962).
36. Treaty on Principles Governing the Activities of States in the Exploration and Use
of Outer Space, Including the Moon and Other Celestial Bodies, Jan. 27, 1967, [19671 18
U.S.T. 2410, T.I.A.S. No. 6347. [hereinafter cited as Outer Space Treaty]. For an article by
article analysis, see Hearings on Exec. D Before the Senate Comm. on Foreign Relations, 90th
Cong., 1st Sess. (1967). See also Staff Report of Senate Comm. on Aeronautical and Space
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force on a worldwide basis. Article 2 of the Treaty provides that "[o]uter
space, including the moon and other celestial bodies, is not subject to
national appropriation by claim of sovereignty, by means of use or occu-
pation, or by any other means."3 " While it would be presumptuous as
well as physically impossible3 s for a state to attempt to lay claim to
"outer space" by projecting its borders outward in some fashion, celestial
bodies might in time be occupied and used in ways which have tradi-
tionally given rise to claims of sovereign "ownership" on earth. Presently,
however, such claims would violate international legal commitments.
Second, most states currently have given up their right to perform
certain kinds of activities in outer space, however defined, and on the
celestial bodies. This functional limitation makes the need for boundary
lines less pressing, but it is not without its own difficulties since the
states are not always in agreement on the definition of the function in
question.
Significantly, most nations have agreed that international law, includ-
ing the United Nations Charter with its limitations on the right to use
force, applies to their activities in outer space 9 As a result, General
Activities, 90th Cong., 1st Sess., Treaty on Principles Governing the Activities of States in
the Exploration and Use of Outer Space, Including the Moon and Other Celestial Bodies
(Comm. Print 1967). See generally Cheng, Le Trait6 de 1967 sur 'espace, Journal du Droit
International 532 (1968); Cooper, Some Crucial Questions About the Space Treaty, A.F.
Space Digest 104 (1967); Dembling & Arons, The Evolution of the Outer Space Treaty,
33 J. Air L. & Com. 419 (1967) ; Eisendrath, The Outer Space Treaty, 44 Foreign Service
J. 27 (1967); Finch, Outer Space for "Peaceful Purposes", 54 A.B.A.J. 365 (1968) ; Galloway,
Interpreting the Treaty on Outer Space, 10th Colloquium IISL (1967); Menter, The
Developing Law for Outer Space, 53 A.B.AJ. 703 (1967); Vlasic, Space Treaty: A Pre-
liminary Evaluation, 55 Calif. L. Rev. 507 (1967); Wehringer, The Treaty on Outer Space,
54 A.B.AJ. 586 (1968). For a Soviet view, see Peradov & Rybakov, First Space Treaty,
13 Int'l Aff., Mar., 1967, at 21-26.
37. Outer Space Treaty, supra note 36.
38. On the projection possibilities, and on the "absurdity", see P. Jessup & H. Tauben-
feld, supra note 1, at 205-07; Korovin, International Status of Cosmic Space, S Int'l Aft.,
Jan., 1959, at 53-59; Jenks, International Law and Activities in Space, 5 Int'l & Comp. L.Q.
99, 103-04 (1956).
39. That international law in general applies to outer space activities, see, e.g., C. Jenks,
supra note 1, at ch. 25; Katzenbach, The Law in Outer Space, in Space: Its Impact
on Man and Society 69 (L. Levy ed. 1965); Korovin, supra note 34.
For statements of national spokesmen, see, eg., statement of Loftus Becker before the
U.N. Ad Hoc Committee on the Peaceful Uses of Outer Space, U.S.-U.N. Press Release
No. 3179, at 2-3 (May 7, 1959) ; Lodge, supra note 33, at 885-86; Report of the Ad Hoc
Committee, U.N. Doc. A/4141, at 62 (1959); statement of the Indian representative,
U.N. Doc. A/C. 1/PV. 1213, at 38, 40 (1961). Note that Becker, supra, expressly stated
that: "Similarly, Article 51 of the Charter which recognizes as a principle of international
law the inherent right of individual or collective self-defense against armed attack is not
restricted to the terrestrial arena."
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Assembly Resolution 1721 commended to the states for their guidance
the principle that: "International law, including the Charter of the United
Nations, applies to outer space and celestial bodies .... ,,;40 and the Gen-
eral Assembly's Declaration of Legal Principles of 1963 provided:
The activities of States in the exploration and use of outer space shall be carried
on in accordance with international law, including the Charter of the United
Nations . . .41
Moreover, Article III of the 1967 Space Treaty provides:
States Parties to the Treaty shall carry on activities in the exploration and use of
outer space, including the moon and other celestial bodies, in accordance with inter-
national law, including the Charter of the United Nations, in the interest of maintain-
ing international peace and security and promoting international co-operation and
understanding.4
2
The states also have agreed that outer space is freely open for the peace-
ful use of all nations43 and that an orbital space vehicle on a peaceful
mission in outer space is free of the jurisdiction of the subjacent state.44
In addition, they have agreed not to test nuclear weapons in outer space
or in the atmosphere,45 not to place weapons of mass destruction in orbit
40. GA. Res. 1721, 16 U.N. GAOR Supp. 17, at 6, U.N. Doc. A/5100 (1962).
41. GA. Res. 1962, 18 U.N. GAOR Supp. 15, at 15, U.N. Doc. A/5515 (1964).
42. Outer Space Treaty, supra note 36.
43. Article 1 of the 1967 Outer Space Treaty, supra note 36, provides, for example, that:
"The exploration and use of outer space, including the moon and other celestial bodies,
shall be carried out for the benefit and in the interests of all countries, irrespective of their
degree of economic or scientific development, and shall be the province of all mankind.
"Outer space, including the moon and other celestial bodies, shall be free for exploration
and use by all States without discrimination of any kind, on a basis of equality and In
accordance with international law, and there shall be free access to all areas of celestial
bodies.
"There shall be freedom of scientific investigation in outer space, including the moon
and other celestial bodies, and States shall facilitate and encourage international co-operation
in such investigation."
44. On the development of this concept, see, e.g., Clark, Programming for Space Defense,
JAG J. (Navy), Feb., 1959, at 20. See also the testimony of Deputy Secretary of Defense
Quarles, Hearings on H.R. 11881 Before the House Select Comm. on Aeronautics and
Space Exploration, 85th Cong., 2d Sess. at 1102, 1107 (1958). To similar effect, see Report
of the Ad Hoc Committee, U.N. Doc. A/4141, at 63-64 (1959). It has been pointed out
that "there may in some instances be a special and intimate relationship between a
particular space activity and a particular subjacent state" which would require an exception
to this rule. L. Lipson & N. Katzenbach, supra note 1, at 21.
45. In 1963, most of the nations of the world agreed to a Treaty Banning Nuclear
Weapon Tests in the Atmosphere, in Outer Space and Under Water, Oct. 10, 1963,
[19631 14 U.S.T. 1313, T.IA.S. No. 5433, 480 U.N.T.S. 43, which included a ban on tests
"(a) in the atmosphere; beyond its limits, including outer space . . . ." Two of the major
have-not nations, France and the People's Republic of China, were not parties, For the
nations that were parties to the treaty, the question of the permissibility of high altitude
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around the earth, and not to station them on celestial bodies or in outer
space! 6
As noted, the question of definition remains. Thus, to the Soviet Union
and others, "peaceful" has been said to mean "non-military","' while to
the United States and others, it means "non-aggressive." 48 Concededly,
both major space powers have relied heavily on military officers and
military support for space operations, and both apparently conduct mil-
itary operations including observational, communicative, and navigational
facilities on a regular basis. 9 Similar to the Antarctic Treaty of 1959,'o
nuclear tests is neither moot nor dead. For example, Aviation Week and Space Technology,
Feb. 7, 1966, at 31, reported that the Atomic Energy Commission had developed standby
capability to test nuclear weapon research devices both at high altitudes and in space if
the 1963 international Test Ban Treaty were abrogated. Neither the use of nuclear weapons
in war, nor the use of atomic reactors which do not involve explosions, for onboard power,
for power for stations on the celestial bodies (or Antarctica, for example), or for propulsion
systems, is affected by the treaty. On the treaty and outer space activities, see, eg., Tauben-
feld, Man and Space: Potentials, Politics, Legal Controls, in Space and Society 1, 23-30
(H. Taubenfeld ed. 1964).
46. Article IV of the 1967 Outer Space Treaty, supra note 36, provides expressly that:
States Parties to the Treaty undertake not to place in orbit around the Earth any objects
carrying nuclear weapons or any other kinds of weapons of mass destruction, install such
weapons on celestial bodies, or station such weapons in outer space in any other manner.
The moon and other celestial bodies shall be used by all States Parties to the Treaty
exclusively for peaceful purposes. The establishment of military bases, installations and
fortifications, the testing of any type of weapons and the conduct of military maneuvers
on celestial bodies shall be forbidden. The use of military personnel for scientific research
or for any other peaceful purposes shall not be prohibited. The use of any equipment or
facility necessary for peaceful exploration of the moon and other celestial bodies shall also
not be prohibited.
An earlier United Nations Resolution, GA. Res. 1884, 18 U.N. GAOR Supp. 15, at 13,
U.N. Doc. A/5515 (1964), called on all states:
a) To refrain from placing in orbit around the Earth any objects carrying nuclear weapons
or any other kinds of weapons of mass destruction, installing such weapons on celestial
bodies, or stationing such weapons in outer space in any other manner;
b) To refrain from causing, encouraging or in any way participating in the conduct of
the foregoing activities.
See generally C. Jenks, supra note 1, at 301-04; Gotlieb, Nuclear Weapons in Outer Space,
3 Can. Y.B. Int'l L. 3 (1965).
47. See, e.g., Zhukov, Space Espionage Plans and International Law, 6 Int'l Aff., Oct,
1960, at 53.
48. L. Lipson & N. Katzenbach, supra note 1, at 24-30; Katzenbach, supra note 32, at 77;
By "peaceful" we mean nonaggressive, not necessarily nonmilitary. McMahon, Legal Aspects
of Outer Space, 38 Brit. Y.B. Int'l L. 339, 360 (1962).
49. Note also that all United States missions are considered by the United States to be
"peaceful". Thus, Edward G. Welsh, Executive Secretary of the National Space Council,
stated in Missiles and Rockets, Jan. 8, 1962, at 12: "All of our programs are peaceful. The
Defense Department's activities are to maintain the peace; NASA's are to enable us to
live better in peace." The Soviet Union has made similar claims. See Crane, Soviet Attitude
Toward International Space Law, 56 Am. J. Int'l L. 685 (1962).
50. Antarctic Treaty, Dec. 1, 1959, [1961) 12 U.S.T. 795, T.I.A.S. No. 4780, 402 U.N.T.S.
72.
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the 1967 Outer Space Treaty expressly recognizes the propriety of using
military personnel for certain peaceful purposes. Thus while barring or-
bital weapons, as noted above, the 1967 Treaty provides in Article IV
that:
The moon and other celestial bodies shall be used by all States Parties to the Treaty
exclusively for peaceful purposes. The establishment of military bases, installations and
fortifications, the testing of any type of weapons and the conduct of military
maneuvers on celestial bodies shall be forbidden. The use of military personnel for
scientific research or for any other peaceful purposes shall not be prohibited. The use
of any equipment or facility necessary for peaceful exploration of the moon and
other celestial bodies shall also not be prohibited. 51
Third, the states have expressly retained the right to exercise control
over personnel and space objects on a nonterritorial basis.5 2 This is simi-
lar to the state's right under national law to regulate the activities of its
citizens wherever they are found.3 The nations have also retained owner-
ship of their space vehicles and equipment, and can limit access to their
bases on celestial bodies to some degree. This is in contrast with the
regime of completely open inspection in the Antarctic. A concomitant
of this continuing right of control is the duty to compensate others for
damage caused by space activities.
These matters were clarified in the discussions preceding the 1967
Outer Space Treaty, in the Treaty itself, and in subsequent treaties. Thus,
in 1962 a commentator noted that:
The absence of the right to ownership of celestial bodies does not exclude the right of
a state to own scientific instruments launched into space and research stations which
might be set up on celestial bodies. We may give the analogy of the Antarctic, whose
international status does not preclude the setting up by states of their own scientific
stations, whose personnel and property are subordinated to them. 54
Accordingly, the 1967 Space Treaty expressly states, in Article VIII,
that:
A State Party to the Treaty on whose registry an object launched into outer space
is carried shall retain jurisdiction and control over such object, and over any personnel
thereof, while in outer space or on a celestial body. Ownership of objects launched into
outer space, including objects landed or constructed on a celestial body, and of their
component parts, is not affected by their presence in outer space or on a celestial body
or by their return to the Earth. Such objects or component parts found beyond the
limits of the State Party to the Treaty on whose registry they are carried shall be re-
51. Outer Space Treaty, supra note 36.
52. See generally L. Lipson & N. Katzenbach, supra note 1, at 20-21, and sources cited;
M. McDougal, I. Lasswell & I. Vlasic, supra note 1, at ch. 5.
53. For one example of United States control over acts on United States aircraft, see
18 U.S.C. § 7(5) (1964). For comment, see Note, The Legal Status of Aircraft and Crimes
Committed on Board of Aircraft, 25 J. Air L. & Com. 455 (1958).
54. Korovin, Peaceful Co-operation in Space, 8 Int'l Aff., Mar., 1962, at 61, 63.
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turned to that State Party, which shall, upon request, furnish identifying data prior to
their return.55
The responsibilities imposed on the using states to give information 'about
their activities and access to their bases are also contained in the 1967
Treaty. Thus we find:
Article XI
In order to promote international co-operation in the peaceful exploration and use
of outer space, States Parties to the Treaty conducting activities in outer space, in-
cluding the moon and other celestial bodies, agree to inform the Secretary-General
of the United Nations as well as the public and the international scientific community,
to the greatest extent feasible and practicable, of the nature, conduct, locations and
results of such activities. On receiving the said information, the Secretary-General of
the United Nations should be prepared to disseminate it immediately and effectively.
Article XII
All stations, installations, equipment and space vehicles on the moon and other
celestial bodies shall be open to representatives of other States Parties to the Treaty
on a basis of reciprocity. Such representatives shall give reasonable advance notice of
a projected visit, in order that appropriate consultations may be held and that maxi-
mum precautions may be taken to assure safety and to avoid interference with
normal operations in the facility to be visitedYn0
Thus the state retains, perhaps inevitably in this potentially strategic
and/or valuable area, a considerable degree of exclusionary capability.
Moreover, the Treaty on Rescue and Return of Astronauts and Space
Objects signed on April 22, 1968 by 44 nations and now in force pro-
vides absolutely in Article V that objects launched into outer space or
their component parts when found in another state or anywhere beyond
the territorial jurisdiction of the launching authority, "shall be re-
turned to or held at the disposal of representatives of the launching
authority .... ." While there is a duty to bear expenses incurred in re-
covering and returning a space object, this treaty makes it clear that the
55. Outer Space Treaty, supra note 36.
56. Id. (emphasis added).
57. The Treaty can be found in GA. Res. 2345, 22 U.N. GAOR Supp. 16, at 5, U.N. Doc.
A/6716 (1968), and in 58 Dep't State Bull. 86 (196S). See Dembling and Arons, The Treaty
on Rescue and Return of Astronauts and Space Objects, 9 Win. & Mary L. Rev. 630 (1968).
On the Treaty, see also Report of the Legal Sub-Comm. of the United Nations' Space
Comm., U.N. Doc. A/AC. 105/43 (1967).
The term "launching authority" is defined in Article 6:
For the purposes of this Agreement, the term "launching authority" shall refer to the
State responsible for launching, or, where an international intergovernmental organization
is responsible for launching, that organization, provided that that organization declares its
acceptance of the rights and obligations provided for in this Agreement and a majority of
the States members of that organization are Contracting Parties to this Agreement and
to the Treaty on Principles Governing the Activities of States in the Exploration and Use
of Outer Space, Including the Moon and Other Celestial Bodies.
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object at all times remains the property of the launching authority. As
for personnel, the area of jurisdiction over personnel and acts aboard a
space vehicle or at a space station is closely related to the well known
problems of control over nationals outside the national territory and of
jurisdiction over ships, aircraft, and bases in remote, "nonnational"
areas such as Antarctica. United Nations Resolution 1962 of 1963 in
paragraph 7, provided, inter alia, that: "[t]he State on whose registry
an object launched into outer space is carried shall retain jurisdiction
and control over such object, and any personnel thereon, while in outer
space." '58 Article VIII of the 1967 Space Treaty uses the same language
emphasized above. In addition, the high regard in which astronauts are
currently held is reflected in Article V of the 1967 Space Treaty, which
provides:
States Parties to the Treaty shall regard astronauts as envoys of mankind in outer
space and shall render to them all possible assistance in the event of accident, distress,
or emergency landing on the territory of another State Party or on the high seas.
When astronauts make such a landing, they shall be safely and promptly returned to
the State of registry of their space vehicle.59
The first four articles of the 1968 Treaty on Rescue and Return elaborate
on these principles. The emphasis on humanitarian concern is obvious
and unlike the provisions respecting the return of space vehicles the
issue of reimbursement for rescue operations is not raised. The duty of
notification is made clear and express; all personnel aboard space vehicles
are covered; states are to take "all possible steps" to effect a rescue;
"unintended" landings as well as landings due to accident are included;
and rescue operations on the high seas and "any other place not under
the jurisdiction of any State," which would seem to cover Antarctica
and the celestial bodies, are included. Moreover, the duty to return is
unqualified, though no specific definition of a "prompt" return is pro-
vided.
As to liability, in addition to the acceptance of "international respon-
sibility" placed on states for national activities in outer space by Article
VI of the 1967 Outer Space Treaty, Article VII of the Outer Space Treaty
is quite specific in providing that:
Article VII
Each State Party to the Treaty that launches or procures the launching of an
object into outer space, including the moon and other celestial bodies, and each State
Party from whose territory or facility an object is launched, is internationally liable
for damage to another State Party to the Treaty or to its natural or juridical persons
58. G.A. Res. 1962, 18 U.N. GAOR Supp. 15, at 15, U.N. Doc A/5515 (1964) (emphasL
added).
59. Outer Space Treaty, supra note 36.
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by such object or its component parts on the Earth, in air space or in outer space,
including the moon and other celestial bodies. 60
Negotiations on a general treaty dealing expressly with the liability
problem are still in progress.61
Fourth, states have by no means given up their ability to use areas of
space and areas of celestial bodies as if they were the territorial sover-
eign even though they have made no claim to sovereignty. There is al-
ready a long history of effective preemptions of areas on earth without
sovereign claims. These include common, if usually temporary, uses of
such nonnational areas as the high seas for fleet maneuvers and nuclear
and missile testing, and of bases in unclaimed areas, such as Antarctica,
often for longer periods.62 Nations normally exclude or seek to exclude
others while operations are in progress, often for the intruder's own
safety.
States have also acted as Mandatory Powers under the League of
Nations, as administrators of trust territories under the United Nations,
as "protectors" in protectorate arrangements, and in other situations in
which no claims of sovereignty were made. Other states, however, rarely
received rights of equal access even when these were called for by in-
ternational agreements, and other limitations and obligations on the
controlling state in favor of its proteg6 were unevenly or poorly re-
spected.' These instances suggest that if technological change and dis-
covery make acquisition in space possible and attractive it is likely that
despite the 1967 Treaty on Outer Space there will be grave difficulty in
asserting an international interest or direct international control over
major nations which establish preemptive positions. As Professor Leon
Lipson stated in a discussion of probable future Soviet behavior: "It
seems probable that Soviet diplomatic and legal policy will be governed
by two characteristics: 1) they will refrain from claiming sovereignty
or jurisdiction over the moon; 2) they will consistently claim the oper-
ating rights and benefits that would be expected to result from a success-
ful claim to sovereignty or jurisdiction. Thus they could reap maximum
political and practical benefits." 64
60. Id.
61. On liability problems and concepts, see, e.g., Lay & Taubenfeld, Liability and Space
Activities: Causes, Objectives and Parties, 6 Va. J. Int'l L. 252 (1966), and sources cited.
62. Occasionally, occupation of a particular piece of land has permitted de facto control
or regulation over extensive areas of the high seas. This was the case with British licensing
and taxation of the whaling industry in the early 1900's through control of South Georgia
and the Falkland Islands. See P. Jessup & H. Taubenfeld, supra note 1, at 143-44.
63. Id. at ch. 1.
64. A Report of a Conference on International Political Implications of Activities in
Outer Space, Rand Corp. Rep. R-362-RC, at 79-80 (1960) (remarks of L. Lipson). See also
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Significantly, even without sovereign claims to territory, states at times
have asserted exclusive rights to use the resources of an area. For ex-
ample, claims have been made for fish on the high seas. In the future,
therefore, claims may be asserted for mineral and other resources in
space and, in time, on celestial bodies. 6 To avoid conflict, some writers
have urged that title to space be placed in an international organization
which could then issue licenses, etc. 6 But these issues, while potentially
of grave importance in some forseeable circumstances, are not covered
in any present international arrangements or negotiations. Consequently,
the question of resource appropriation remains open today and, if im-
portant resources become available, a conflict over shares in them seems
likely. Despite the absence of claims to sovereignty, and indeed, perhaps
as a substitute for the older tradition of claims we may now be witnessing
the development of a demand not for sovereignty but for recognition of
the "primary rights of a nation in a localized facility created by its own
efforts. 067
Fifth, no state has given up the right of self-defense wherever it sees
a threat to its national security. While noting that the United Nations
Charter applied to space activities, statesmen pointed out that the Char-
ter included Article 51 which recognizes that nations have an "inherent"
right of self-defense, at least against armed attack.08 Serious threats aris-
ing from hostile acts in outer space, therefore, will be countered just as
they would be from any other quarter. 9 As stated by the United States
during the drafting of the Kellogg-Briand Pact:70
There is nothing in the American draft of an anti-war treaty which restricts or
impairs in any way the right of self-defense. That right is inherent in every sovereign
state and is implicit in every treaty. Every nation is free at all times and regardless
of treaty provisions to defend its territory from attack or invasion and it alone is
competent to decide whether circumstances require recourse to war in self-defense.
Both before and after the Second World War, the United States and
Canada insisted that the needs of self-defense permitted states to create
Goldie, Special R6gimes and Pre-emptive Activities in International Law, 11 Int'l & Comp.
L.Q. 670 (1962).
65. See, e.g., M. McDougal, H. Lasswell & I. Vlasic, supra note 1, at ch. 7; McDougal,
Lasswell, Vlasic & Smith, The Enjoyment and Acquisition of Resources in Outer Space,
111 U. Pa. L. Rev. 521 (1963).
66. See, e.g., C.Jenks, The Common Law of Mankind 397-98 (1958); Commission to
Study the Organization of Peace, Report, New Dimensions for the United Nations: The
Problems of the Next Decade, at 41-46 (1966).
67. Katzenbach, supra note 32, at 78.
68. See, e.g., Becker, supra note 39.
69. See generally DeSaussure & Reed, Self-Defense--A Right in Outer Space, 7 A.F. JAG
L. Rev., Sept.-Oct., 1965, at 38.
70. 1 Foreign Relations Bull. 36 (1928).
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air defense identification zones in air space far out over the high seas.
7 1
National spokesmen have been uniformly clear that self-defense require-
ments will be pursued with respect to outer space activities even if no
claims to sovereignty are made. 72 Loftus Becker stated years ago that:
"The United States is prepared at all times to react to protect itself
against an armed attack, whether that attack originates in outer space
or passes through outer space in order to reach the United States."'
And in October 1960, the Executive Secretary of the Space Law Com-
mission of the U.S.S.R. Academy of Science similarly stated that:
In case of need the Soviet Union will be able to protect its security against any
encroachments from outer space just as successfully as it is done with respect to air
space....
Such action will be fully justified under the existing rules of international law and
the United Nations Charter.74
This is predictable. Indeed, in the event of a major threat to a state's
survival whether from outer space or elsewhere, and whether or not it
constitutes an armed attack in terms of the Charter's Article 51, we may
have to accept the idea suggested by Dean Acheson that "law simply
does not deal with such questions of ultimate power. . . . The survival
of states is not a matter of law."175
Sixth, no state has given up the right to exercise control over "space'
vehicles while the vehicle is in that nation's airspace. Some authors,
perhaps making an inference from United Nations' resolutions on outer
space, have urged that a right of innocent passage for non-hostile space
vehicles through national airspace exists, or should exist.7" It seems
71. On the Air Defense Identification Zones, see, e.g., Civil Aeronautics Act of 1938,
ch. 938, § 1203, 64 Stat. 825; 14 C.F.R. §§ 620.20-23 (1955). On the 1955 Regula-
tions, see MacChesney, Situations, Documents and Commentary on Recent Developments
in the International Law of the Sea, in International Law Situation and Documents 1956,
at 579 (1957); J. Murchison, The Contiguous Air Space Zone in International Law 79-94,
Apps. I-II (rev. ed. 1956). See also H. Reiff, The United States and the Treaty Law
of the Sea 365-68 (1959); Cooper, Space Above the Seas, JAG J. (Navy), Feb. 1959,
at 8, 31; Head, ADIZ, International Law, and Contiguous Airspace, 2 Harv. Int'l L. Club
Bull. 28 (1960); Note, Legal Aspects of Reconnaissance in Airspace and Outer Space,
61 Colum. L. Rev. 1074, 1086-95 (1961).
72. On rights of self-defense, even without claims to sovereignty see, e.g., Craig, National
Sovereignty at High Altitudes, 24 J. Air L. & Com. 384, 388 (1957). On Soviet practices
see, e.g., Lissitzyn, Some Legal Implications of the U-2 and RB-47 Incidents, 56 Am. J.
Int'l L. 135 (1962); Lissitzyn, The Treatment of Aerial Intruders in Recent Practice and
International Law, 47 Am. J. Int'l L. 559 (1953).
73. Becker, Major Aspects of the Problem of Outer Space, 38 Dep't State Bull. 962,
9651 (1958).
74. Zhukov, supra note 47, at 57.
75. Remarks of former Secretary of State Acheson, in Proceedings of the Am. Soc'y
Intl L. 13, 14 (1963).
76. See, e.g., Christol, "Innocent Passage" in the International Law of Outer Space, 7 A.F.
JAG L. Rev., Sept.-Oct., 1965, at 22, 29.
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doubtful that such a right presently exists or that one is likely to be
developed on a general basis in the future. Concededly, no such right
now exists for other devices while in airspace, nor is there under the
tenets of international law any general right of "transit" across another
nation. 7
All launches to date have been designed to avoid "airspace" passage
over other nations, but the necessity of such passage may present in time
a problem for small nations with neighbors on their borders who desire
to conduct launch or recovery operations from within national bound-
aries. Undoubtedly, in the future cooperative programs similar to those
conducted in Europe will permit brief transit of outer space vehicles on
ascent and descent through airspace of friendly states.
It seems clear, however, that since the 1967 Space Treaty offers no
exemptions, states will seek to exercise control over spacecraft in "air-
space." The United States is a country in point. In August 1958, during
the debate which preceded the enactment of the Federal Aviation Act,78
the United States Congress turned its attention to the question of mis-
siles and launch vehicles transiting airspace, as well as other rocketry and
balloons. In the Senate Report on the then proposed Federal Aviation
Agency (FAA), the Committee on Interstate and Foreign Commerce
declared that:
It was the view of the committee that in order for the Administrator of the now
Agency to properly discharge his responsibilities under the new act, particularly those
in connection with the allocation of airspace, that his jurisdiction should extend not
only to vehicles commonly considered as aircraft, but also during their flight through
airspace, other vehicles such as rockets, missiles and other airborne objects.7
Since an aircraft was defined as "any contrivance now known or here-
after invented, used or designed for navigation of or flight in the air,"
the Committee saw no reason to expand the definition. Consequently,
the Committee stated that:
After due deliberation, [it was concluded] that no change in the definition of the
term "aircraft" was necessary in order to achieve this objective, since all vehicles,
rockets, and missiles, as well as aircraft, are in fact used at least in part for naviga.
tion of the airspace.80
77. For expressions of the view that there is no right of transit at present and that It
may be premature to attempt to create one, see Int'l L. Ass'n, Report of the 51st Con.
ference, at 624, 631, 658-72 (McDougal), 700-01 (Zhukov), 693 (Meyer), 768 (Cooper)
(1964). On "transit" in general, see Lauterpacht, Freedom of Transit in International Law,
44 Grotius Soc'y 313 (1959).
78. 49 U.S.C. § 1301 (1964).
79. S. Rep. No. 1811, 85th Cong., 2d Sess. 5, 20 (1958) (emphasis added).
80. Id. See also Menter, Government Regulations of Space Activities, 7 A.F. JAG L. Rev.,
Sept.-Oct., 1965, at 5, 12.
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In practice, the FAA has entered into a series of agreements with the
National Aeronautics and Space Administration and the Department of
Defense to assure airspace protection from and to missiles and launch
vehicles. The temporary "restricted airspace," necessary for the safe
launching of space vehicles in the United States is obtained by rule mak-
ing, by NOTAMS and other advisements, and by visual and radar obser-
vation.
Although the airspace jurisdiction of the FAA is generally limited to
areas over which the United States exercises sovereignty, the Agency
would presumably exercise control over vehicles in outer space that are
approaching the United States with intent to enter the United States'
airspace." This control would be similar to that currently exercised over
aircraft above the high seas flying an airway into the United States, but
would not extend to a spacecraft in outer space which does not intend to
and does not enter the United States' airspace.
While a concept of free innocent passage might help the development
of space capabilities for some small nations, the problem of identifying
the vehicle, assuring that its passage is in fact "innocent", and/or that
its entry and descent are due to accident or distress will prove difficult
both in legal definition and in practice 2 Except for the exemptions and
rights provided in the Treaty on Rescue and Return, noted above,8a
states appear likely to treat spacecraft in their airspace as subject to their
national jurisdiction. Moreover, as long as the security issue remains
paramount in view of the short reaction time available, states may simply
feel obliged to treat all low flying space vehicles, at least those on incom-
ing trajectories, as potential threats, unless some form of satisfactory ad-
vance assurance is received.
VI. CONCLUSION
In summary, the existing international law regime governing man's
activities in outer space already places a general, self-policed prohibition
on the extension of national "territory" beyond the superjacent airspace
in which national sovereignty is uniformly recognized. Neither the out-
ward limit of airspace nor the inner limit of outer space, however, has
been collectively defined, but, since the nations agree that all non-powered
81. In August 1966, for example, the FAA warned amateur rocket launchers that firings
were subject to FAA aviation regulations, and were prohibited into airspace where
aircraft were controlled by the FAA, within 5 miles of airport boundaries, within 1500 feet
of persons or property not involved in the launching, into clouds, and at night. See FAA
Release No. 66-83 (Aug. 23, 1966).
82. See the interesting suggestion put forth by the David Davies Memorial Institute,
supra note 14.
83. See text accompanying note 57 supra.
22 FORDHAM LAW REVIEW
satellites are orbiting in "outer space" and are outside the territory of any
state, the extent of national "territory" is presently limited to something
under a hundred miles from the Earth's surface.
In outer space all nations are free to conduct peaceful activities. The
states retain jurisdiction, ownership and control over their personnel and
vehicles while in outer space. Moreover, states have accepted responsibil-
ity for their acts in outer space, but each retains the right to react to
threats wherever they originate.
In time, more satisfactory definitions and further internationalization
may be required to avoid conflict and confusion of regimes, but for the
present, the currently established legal regime is adequate to prevent the
extension of territorial rivalries outward and to permit man to utilize his
necessarily limited capabilities in outer space activities.
